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What Spurs an Audit? 

• DOL has statutory right to investigate pension and 
welfare (including vacation, apprentice, sub) plans 
pursuant to Section 504 of ERISA. 

 
– Complaints.  May be written or oral.  May be received 

from individuals, news media, other government 
agencies, or just from public outcry. 

– Service Provider Investigations.  If violation is found, 
then cases are opened on individual plans. 

– National Initiatives. 

– Regional Initiatives. 

What Spurs an Audit? 

• Other government agency referrals.  DOL shares 
information with Internal Revenue Service, Office 
of Inspector General, Pension Benefit Guaranty 
Corporation, Internal Review Board, Justice 
Department, State Boards of Accounting, etc. 
– Referrals from Pension Benefit Guaranty Corporation 

for investigation related to areas of potential exposure 
for PBGC (e.g., severely underfunded plans) 

– Field office targeting. Targeting criteria may be based 
on size of plan, assets, investments, etc. 

– Annual report (Form 5500) review. 

 

Elements of the Audit Process 

• Opening Letter (document request) or subpoena 

– Distinction between Program 53, 48 and 52 audits 

• On-site/off-site document review   

• Interviews of key personnel 

• Voluntary Compliance (VC) letter—10 day letter 

– Refer for litigation or continue to keep case open, 
investigate related plans of the same sponsor 

 

Preparation Before, During  
and After an Audit 

What to do after receiving the “opening letter” 
but before the audit begins 

 
• Contact your lawyer and accountant. 

• Determine what is being audited— 
It’s the professional’s job to assess. 

• Review/contact your insurance carrier.   

• Self-audit documents based on the opening letter. 

• Establish a contact person/team to work with DOL. 

Before the Audit Begins… 

Prepare to leave a good first impression 
 

Document Production and Audit Management: 
• Orderly and professional presentation in the order 

requested. 
• Provide the information in the manner requested, 

copies, electronic, etc. 
• Keep track of all documents initially provided. 
• Designate a room for the auditor away from 

everyone as well as without a copier or fax machine 
(unless requested). 

• Provide copies only on request and with a 
transmittal letter, reviewed by attorney. 
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During the Audit… 

Evaluate the “personality” of the auditor 
 

Subjectivity plays a role in the investigative process.  
Auditor bias may help you anticipate what the focus of 
the audit is and where the auditor is headed. 

 
• Personality shaped by the management style and 

background of the regional directors and the head of 
the regional Office of the Solicitor. 
 

• Manner in which new investigators and auditors are 
selected 
– Preponderance of lawyers vs. accountants   

 

 

Figuring Out “Personality” 

• Review local press releases issued by the 
regional and district offices; 

• Talk with DOL staff at seminars provided  
by DOL; 

• Review litigation files by DOL in one’s specific 
jurisdiction only (U.S. District Court); and 

• Speak with attorneys and professionals who 
have dealt with DOL in the past. 

During the audit… 

• Limit auditor’s access while on premises; 

• Do not let the auditor talk with anyone 
without an attorney present; 

• Don’t volunteer information; 

– “Silence can be deafening” 

• Keep everyone informed; 

• Rely on your professionals; 

• Be cooperative but remember, it is an audit. 

 

Role of Professionals  
During the Audit 

• Assess what is being audited. 

• Plan Administrator/TPA/Attorney/Accountant 
review documents and remove “extras” during 
the self-audit. 

• Possibly have the audit on site at the 
professional’s office. 

• Let the professionals know about any extra 
documents being requested and provided.   

Keep a log. 

 

 

After the Audit…  
Planning the Post Audit Response 

• Sometimes the audit takes a long time without any response 
from DOL.   

– Discuss with your professionals how to react (i.e., statute of limitations) 

• Fund’s response—agree/disagree with EBSA Findings; or,  
do not admit fault but comply with VC letter anyway 

– Secondary response to DOL Closing Letter (IRS Excise Tax) 

– Certain regions may assess interest/gains on assets lost. 

• Settle/litigate 

– Regional Solicitor of Labor 

– DOL/EBSA National Enforcement 

• Referral to another agency—IRS, Justice Department, etc. 

 

Liabilities:  
Current and Past Trustees 

 
• Trustees of employee benefit plans are 

expected to act in the best interests of the 
plan participants. If this duty is 
compromised, either intentionally or 
unintentionally, trustees can be held 
personally liable to make good on any 
losses or to restore any profits made 
through their use of plan assets resulting 
from a breach. 
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Liabilities:  
Current and Past Trustees 

• In general, incoming fiduciaries are not liable 
for the fiduciary breaches that might have 
been committed by outgoing fiduciaries. 
 

• However, there is a reasonable expectation 
that the breach should be remedied and if 
the present fiduciary fails to do so then the 
breach could carry over to the present 
fiduciary.  (Example, failure to pursue known 
delinquent contributions.) 

“…if you see something, do 
something” 

A fiduciary is liable for a co-fiduciary’s breach of duty if: 

• knowingly participates in, or knowingly attempts to 
conceal, an act or omission of another fiduciary and 
knows that the act or omission is a breach; 

• by own failure to fulfill fiduciary responsibility enables 
the other fiduciary to commit a breach; 

• knows of a breach by another fiduciary (unless he or 
she makes reasonable effort to remedy the breach). 

 

Liabilities:  
Current and Past Trustees 

Fiduciary Policy: 

• Who should be insured?   

– The specific plan designated in the policy 

– The plan sponsor 

– All individuals with fiduciary duties to the plan 

– All other persons/organizations required  
to be insureds 

Liabilities:  
Current and Past Trustees 

Fiduciary Policy continued: 
• “Right of Recourse” As is required by the provisions of 

ERISA, in the event of any payment by the Insurer under 
a fiduciary policy by reason of a breach of fiduciary 
obligation by the insured, the Insurer shall have the  
right of recourse against the insured to the extent  
of such payment. 

• Right of Recourse provision in policy can be eliminated in 
consideration of additional premium that cannot be paid 
out of plan assets.  Sponsor or Union normally pays the 
elimination of recourse premium.  

Liabilities:  
Current and Past Trustees 

• In general, types of claims made against 
fiduciaries: 

– Claims produced by mergers/termination  

of plans; 

– Negligence; 

– Imprudent investment of assets; 

– Failure to pursue delinquent contributions; 

– Losses arising from administrative errors. 

Liabilities:  
Current and Past Trustees 

When is a claim “made”? 
Depending on the policy, a claim could be made 
when the following occurs: 
• Demand for money or services; 
• Written demand for money and services; 
• Notice given to the insurer of an incident that 

could give rise to a claim. 
 

Typically, if DOL is auditing your fund, it is  
prudent to notify the insurer prior to the conclusion 
of the audit.  
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Liabilities:  
Current and Past Trustees 

Plan Merger or Termination and the use of “extended reporting 
period” and “tail coverage” 

• Once the policy expires because it was cancelled or not 
renewed, all coverage for future claims relating to acts before 
the expiration date ceases. 

• Purchase extended reporting period coverage.  Coverage 
provides additional time (generally 12 months) following the 
policy’s expiration, cancellation or termination date during 
which claims can be filed as long as the wrongful act occurred 
prior to the policy’s termination. 

• For termination or mergers, purchase tail coverage to 
coincide with the statute of limitations to cover fiduciaries. 

General Focus and Typical 
Findings in Recent Audits 

• How involved are fiduciaries in decision-making 
details? 
– Expenses:  Is there a threshold/policy in place where 

certain transactions are permissible without 
Fiduciary/Trustee authority? 

– Do Minutes reflect approval of expenses? 
– Who are signatories on the checks? 
– Automobile Lease? 

• Is the lease and/or car use necessary in light of the day-to-day 
duties of the Fund Administrator and/or Director? 

• Car and/or mileage allowance? 
• Do you have a Policy regarding automobile use?  Personal use? 
• Is the automobile part of the Administrator’s compensation? 

 

 

General Focus and Typical 
Findings in Recent Audits 

• Fund’s investment style and what monitoring controls 
are in place?  How are decisions made on purchasing the 
assets?  How are investments valued? 

– Transparency of fees and fee disclosure 

 

• Shared Arrangements between a Union and/or Funds. 

– Expense Allocation Study conducted?  If so, when was the last 
time it was updated? 

– Cost Sharing Allocation based upon shared office space? 

– Which trustees vote on these items during the meetings? 

 

 

General Focus and Typical 
Findings in Recent Audits 

• Building Purchase and/or leasehold 
improvements  

– Market Value?  FMV or comparable 

commercial leases?  Who owns the property? 

– Updated Lease Arrangements 

 

General Focus and Typical 
Findings in Recent Audits 

• Violations of ERISA Section 408(c) 

 

• Cost sharing arrangement between full-time 
employee of the plan sponsor/labor organization 
and the Fund: 
– Plan sponsor/labor organization being reimbursed for 

the time spent by employee as Fund Administrator; or 

– Employee being paid additional salary  
as Fund Administrator 

 

 

General Focus and Typical 
Findings in Recent Audits 

• Audits conducted by Pension Benefit Guaranty 
Corporation in cooperation with Employee Benefits 
Security Administration 

– Focus on administrative expenses 

– PBGC’s interest is to increase the longevity of a potentially 
insolvent plan 

– EBSA typically alleges failure to take reasonable cost saving 
measures 

• Transparency of fees of welfare fund claims 
administrator 

– Similar to 408(b)(2) disclosures for retirement funds? 
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National Enforcement 
Priorities… 

“Beginning in FY 2013, [DOL] is focusing more 
investigative resources on professional 
fiduciaries and service providers with 
responsibility for large amounts of plan assets 
and the administration of large amounts of plan 
benefits…” 

 

 www.dol.gov/ebsa/erisa_enforcement 

National Enforcement Projects 

Field Offices are to place particular investigative 
emphasis on the following: 
• Contributory Plans Criminal Project  

– Targeting fraud and abuse against p’s and b’s of 
contributory employee benefit plans. 

• Fiduciary Service Provider 
Compensation Project 
– Investigate the receipt of improper or undisclosed 

compensation by consultants and investment 
advisors 

National Enforcement Projects 

• Health Benefits Security Project 
– Examinations for compliance with ERISA Part 7 and 

Affordable Care Act; 
– Civil and Criminal investigations of MEWA’s 
– Investigations of Plan and Claim Administrator’s 

failure to provide promised health benefits through 
lack of disclosure 

• Rapid ERISA Action Team (REACT)  
– Continues, since FY 2001 

• ESOP’s and the incorrect valuation of employer 
securities (i.e., independence of financial advisor, 
reasonableness of projections, comparison to 
public company value.) 

 

Office of Chief Accountant 

• EBSA assessing the quality of employee 
benefit plan audit work. 

– Focus on benefit plan accountant’s compliance 

with professional auditing standards  

• Public report to be issued this year.   

• Prior studies have found significant 
deficiencies with ERISA audits.  

 

Plan Auditor Universe 

• 82,579 Benefit Plan Audits 

• 7,358 CPA firms performing audits 

• $6.3 trillion in plan assets subject to audit 

Office of Chief Accountant  

• DOL has the right to assess penalties of 
up to $1,000 per day, without limit, on 
plan administrators/Trustees for deficient 
filings. 

• DOL has developed guidance to assist you 
in selecting an auditor and reviewing the 
audit report.  
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Which Areas Continue  
to Be a Problem? 

• Participant data 

• Investments (i.e. “hard to value assets”) 

• Contributions 

• Plan Organizations 

• Party-In-Interest Transactions 

• Benefit Payments (Timing) 

New Legislation on the Horizon?? 

• Legislative action being introduced that 
would allow DOL to modify accounting 
standards for ERISA audits. 

• DOL would be given enforcement 
authority against CPA’s that perform  
ERISA audits 

– Right to assess penalties and sanctions for 
failing to meet professional standards. 

Best Practices 

www.dol.gov/ebsa/compliance_assistance.html 

Conduct a self-audit. 
 

The following documents and policies may be requested by EBSA 
auditor.  Make sure you have them and that they are up to date. 

 

– Plan document and/or trust agreement, with all amendments; 
– IRS determination letter; 
– Signed adoption agreement;  
– Fidelity bond and fiduciary liability insurance policies; 
– Signed Form 5500 annual reports, with all attachments  

and audited financial statements; 
– List of plan fiduciaries, including phone numbers,  

addresses, dates of appointment; 

Best Practices (continued) 

Have all policies and procedures been updated, as 
applicable, within the last three (3) years? 

 

• Is there a written Investment Policy? 
• Is there a written Collection Policy? 
• If relevant, is there a written expense allocation 

agreement? 
– Have there been any major changes to the 

operational/administrative structure that would warrant a 
new allocation agreement? 

• Are updated market value/real estate studies 
completed? 
 

Best Practices (continued) 

• Is there a written expense policy for travel and  
administrative expenses?  
– Receipts 
– Coach vs. First Class 
– Alcohol 

• Have internal controls been established? 
– Are cash receipts accounted for? 
– Are travel reimbursements appropriately documented? 
– Is payroll properly processed? 
– Is access limited to those with the “need to know”? 

• Are all necessary Fund documents maintained? 
– Document Retention Policy?  For how long must you keep 

documentation? 

Best Practices (continued) 

• Are Board of Trustee meeting/committee minutes being kept? 
– Do minutes reflect attendees (i.e., trustees present/is there a 

quorum?) 
– Are minutes signed? 
– Do minutes reflect approval of expenses by trustees? 

• Are financial goals being met? 
– Did the Fund’s expenditures come in below revenues? 
– Were the Fund’s investment goals met? 

• If applicable, are training records properly maintained? 
– Apprentice applications 
– Apprentice school records 
– Graduation statistics 
– Scholarship loan agreement  
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Best Practices (continued) 

• Are other policies/agreements maintained and up-to-date? 
– Conflict of Interest policy 

– Disaster recovery plan 

– Whistleblower policy 

– Credit Card policy 

– Automobile policy, if applicable 

– Cost-Sharing Agreement 

– Social media policies 

– Professional retainer agreements 

– Non-discrimination policy 

– Business Associate Agreement (welfare funds) 

– Employee Handbook 

– Computer/ipad policy 

 

Key Takeaways 

• Formulate and follow fund policies. 

• Maintain consistent documentation procedures. 

• Ensure that all fund expenses are authorized. 

• Conduct self-audits. (See for example, Compliance 
Assistance page on EBSA website, Health Benefits  
Laws Self Compliance Tools). 

• Follow DOL guidance, review cases and press releases. 
Study the “personality” of your regional DOL office. 

• Monitor, monitor, monitor!  Maintain awareness of what 
your co-fiduciaries are doing. 

• Document, document, document! 

 


